
Bay Breeze Point

Homeowner’s Association (HOA)

May 31, 2011
RE:
Memorandum for the Record -- HOA's Legal Counsel Review of Draft 
City of Norfolk Easement & Encroachment Agreements -- May 2011
Background:  During an in-depth review of the white masonry fence/wall along 30th Bay and Pleasant Ave, it was discovered that the original wall and landscaping easements that were granted to Developer Moore (circa 1990) in support of the land Developer Moore dedicated to the City of Norfolk for a pumping station had not been properly transferred to Developer Letchworth and later to the Bay Breeze Point HOA.  The Norfolk City Attorney's office volunteered to work the issue and develop updated draft documents that would give the Bay Breeze Point HOA basically the same authorities that were contained within the original easements (to maintain the four sections of white masonry fence/wall around the pumping station and perform landscaping of the area adjacent to this area) that were granted to Developer Moore and never transferred.  
Discussion:  The City Attorney's office started gathering appropriate documents and working on draft agreements in late 2010 and finalized their drafts after working with several HOA representatives (Jim Casey and Fred Sciulli) in the early May 2011 timeframe.   Jim and Fred met with the HOA's legal counsel, Mike Inman, on May 11th to discuss the draft City agreements and the authorities of the Board of Directors to approve and implement them.   Results of the May 11th meeting follow: 
1. HOA's Counsel believes the draft easement and encroachment agreements are logical and grant the HOA the proper authorities to maintain the four sections of white masonry fence/wall around the pumping station, if desired, and to landscape the areas adjacent to the fence/wall, as well as, the other City owned properties at the front entrance to our community.
2. And, the HOA's Counsel believes the HOA's Board of Directors has the authority to approve and finalize the agreements based on the authorities granted the Board by the HOA governing documents without further HOA approvals. 

3. Furthermore, the HOA's Counsel believes the Board of Directors has the authority to expend funds to maintain the HOA's front entrance IAW the draft agreements without further HOA approvals.  

4. Finally, the HOA's Counsel suggested that after the agreements are finalized and put in place, the Board of Directors should send a letter to each of the lot owners with a section of white masonry fence/wall on their property reminding them of their responsibility to maintain the white masonry fence/wall on their property.  This letter should also stress the requirement for an ARB application if changes to the white masonry fence/wall are desired. 
In Summary:    HOA legal counsel thought the proposed draft agreements serve to replace the 1990 easements that were granted to Developer Moore but never transferred to the HOA and the agreements serve to clarify the use of City property and right-of-ways.   Additionally, HOA legal counsel stated that the Board of Directors has the authority to finalize and implement the easement and encroachment agreements without further HOA approval.  
                Fred Sciulli



          Jim Casey


Fred Sciulli





Jim Casey
Atchs (2)

1.  Draft Easement Agreement

2. Draft Encroachment Agreement
Attachment 1
EASEMENT AGREEMENT

This Easement Agreement, made and entered into this ___ day of May, 2011, by and between the CITY OF NORFOLK, a municipal corporation of the Commonwealth of Virginia, (“City”), Grantor, and BAY BREEZE POINT HOMEOWNERS ASSOCIATION, (“HOA”), Grantee;

WITNESSETH:


WHEREAS, City is the owner of certain property located at the intersection of 30th Bay Street and Pleasant Avenue in the City of Norfolk on which is located a City of Norfolk pump station; and


WHEREAS, there currently exists on and over a portion of the City’s property a masonry wall and landscaping that were originally constructed by the developer of Bay Breeze Point for the benefit of the residents of that community; and


WHEREAS, the original development company is no longer in existence and therefore there is no party currently responsible for the maintenance of the wall and the landscaping; and


WHEREAS, the HOA has expressed a willingness to undertake the responsibility for maintaining the wall and landscaping at its own cost and expense; and


WHEREAS, the HOA has requested that the City grant an easement to the HOA that will enable the wall and the landscaping to remain on the City’s property and will permit the HOA to maintain and repair the wall and the landscaping; and


WHEREAS, the City is agreeable to granting the requested easement to the HOA upon certain conditions set forth hereinafter; 


NOW, THEREFORE, for and in consideration of the premises in the sum of $1.00 cash in hand paid, the receipt of which is hereby acknowledged, the City hereby grants and conveys to the HOA an easement over the City’s property, such easement being shown on Exhibit A, attached hereto, commencing on the effective date of the ordinance authorizing the granting of the easement and terminating five (5) years from such date, for purposes of maintaining and repairing the wall and landscaping located on the property and the City further grants the HOA reasonable access from time to time to the easement area for the purposes set forth herein.


The parties, for themselves and their heirs, successors and assigns, further agree as follows:


1. 
The HOA shall be responsible, at its expense, for maintaining the easement area in accordance with the purposes set forth herein, including maintenance and repair of the wall and the landscaping, and removal of trash, waste and litter from the easement area.


2.
To the full extent permitted by law, the HOA shall defend, indemnify and hold harmless the City, its successors and assigns, from and against all claims, demands, loss and damage by third parties arising out of or relating to the use of the easement by the HOA, its members, or the public, provided such claims do not result from the acts, negligence or willful misconduct of the City, its officers, agents, or employees. 


3.
The City shall have access to the easement area at all times.


4.
The HOA shall not engage in any activities within the easement area except for those specifically set forth herein. 


5.
 The HOA shall repair any damage that it shall do to the City’s property during the term of this Easement Agreement.


6. 
By entering upon the easement area for the purposes aforesaid, the HOA and its officers, agents, employees, and volunteers assume any and all risk of personal injury or property damage.

7.
The HOA at its own cost and expense, shall take out and keep in full force and effect public liability insurance in some company authorized to do business in the Commonwealth of Virginia, insuring them and naming the City of Norfolk as an additional insured party in the amount of at least $1,000,000.00 per person/per injury/per occurrence, and $2,000,000.00 aggregate, against liability from any and all claims, actions and suits that may be asserted or brought against the City of Norfolk and/or HOA, and its successors and assigns, for any injury to or death of any person or persons or for any damage to or destruction of property resulting from the maintenance, repair, or existence of any structures located within the easement area, evidence of such insurance shall be filed with the Risk Manager, Department of Finance, City of Norfolk.

8.
 The City shall retain fee simple ownership of the easement area, subject to the rights granted to the HOA herein.

9.
The City makes no representations or warranties whatsoever, whether express or implied with respect to the condition of the property that is the subject of this Easement Agreement, which property the HOA agrees to accept, AS IS, in its present legal and physical condition.

IN WITNESS WHEREOF, the parties have authorized this easement agreement to be executed by their duly authorized officers.

(SIGNATURE PAGES TO FOLLOW)







CITY OF NORFOLK







By:














City Manager

Attest:

City Clerk

COMMONWEALTH OF VIRGINIA

CITY OF NORFOLK, to-wit:


I, ______________________________, a Notary Public in and for the City of Norfolk, in the Commonwealth of Virginia, whose term of office expires on the ______ day of ____________________, 20__, do hereby certify that Marcus D. Jones, City Manager, or his duly authorized Assistant City Manager, and R. Breckenridge Daughtrey, City Clerk, respectively, of the City of Norfolk, whose names as such are signed to the foregoing Easement Agreement dated this _______ day of ________________________, 2011, have acknowledged the same before me in my City and State aforesaid.


Given under my hand this ________ day of _______________________, 2011.








Notary Public 







Registration No.






Approved as to contents:

Manager of Real Estate

Approved as to form and correctness: 

_____________________________________

Deputy City Attorney

BAY BREEZE POINT HOMEOWNERS ASSOCIATION


By: ______________________________________

Title: _____________________________________

COMMONWEALTH OF VIRGINIA

CITY OF NORFOLK, to-wit:


I, _______________________, a Notary Public in and for the City of __________________, in the Commonwealth of Virginia, whose term of office expires on __________________, do hereby certify that ______________________________, _____________________________(Title), whose name is signed on behalf of Bay Breeze Point Homeowners Association, to the foregoing Easement Agreement dated _________________________, has acknowledged the same before me in my City and State aforesaid. He/She is personally known to me or has produced a driver’s license as identification.


Given under my hand this ____day of____________________, 2011.




          


Notary Public







Registration No.





Attachment 2

ENCROACHMENT AGREEMENT



This Encroachment Agreement (hereinafter "Agreement") is made and entered into this ______ day of May, 2011, by and between the CITY OF NORFOLK, a municipal corporation of the Commonwealth of Virginia (hereinafter "City"), and BAY BREEZE POINT HOMEOWNERS ASSOCIATION (hereinafter “HOA”).
WITNESSETH:

1. ENCROACHMENT AREA.  City hereby grants permission to HOA to encroach into the rights of way of Pleasant Avenue and 30th Bay Street, as shown in Exhibit A attached hereto.

2. USE.  HOA shall be permitted to occupy the Encroachment Area for the sole purpose of painting, maintaining, and repairing the masonry wall, the landscaping, the flagpole, the electrical lighting, and any other HOA improvements within the encroachment area. 

3. TERM.  The term of the permission to encroach granted hereby shall be no longer than five (5) years and shall commence on the effective date of the ordinance authorizing the encroachment, and shall terminate on the date that is five (5) years from such date. However, it is expressly understood that the permission granted hereby is subject to the right of revocation by the City Council at any time and in their sole discretion. 

4. REPAIRS.  HOA shall keep and maintain the Encroachment Area in good and complete state of repair and condition.  HOA shall, at its own cost and expense, make all repairs and replacements of every kind to the masonry wall, the landscaping, and the electrical lighting within the Encroachment Area as may be necessary. 

5. REQUIREMENTS OF PUBLIC LAWS.  HOA shall suffer no waste or injury to the Encroachment Area and shall comply with all applicable federal, state and municipal laws, ordinances and regulations.  

6. CITY'S RIGHT TO ENTER.  City shall retain the right to enter upon the Encroachment Area at any time. 



7.  ENVIRONMENTAL MATTERS.  HOA agrees that it will not introduce onto the Encroachment Area any toxic, hazardous or dangerous materials unless such material is stored, safeguarded, or used in accordance with applicable laws and regulations.  HOA hereby agrees to use and occupy the Encroachment Area in a safe and reasonable manner and in accordance with applicable law.  



8.  DESTRUCTION.  If all of the encroaching improvements shall be totally destroyed or removed, the permission granted hereby shall be automatically terminated 30 days from the date of total destruction or removal unless the parties agree, in writing, to continue to permit the encroachment granted by this Agreement.



9.   NON-LIABILITY OF CITY.  City shall not be responsible for any

 damage to the encroaching structures, including replacement and reinstallation costs, resulting from the City’s operation, maintenance, repair, or replacement of any utilities located within the rights of way of Pleasant Avenue and 30th Bay Street. 

10.  INDEMNIFICATION. HOA expressly agrees to indemnify, defend and

 hold the City harmless from and against any and all claims, loss, damage, injury, and liability, however caused, resulting from, arising out of, or in any way connected with HOA’s use of the Encroachment Area. 

11.  ASSUMPTION OF RISK. By entering upon the Encroachment Area for

 the purposes aforesaid, HOA and its officers, agents, employees, and volunteers assume any and all risk of personal injury or property damage.

12. ASSIGNMENT.  City and HOA agree that the permission to encroach 

granted hereby may not be assigned by HOA. 

13. INSURANCE.  HOA shall maintain in full force and effect a combined single
 limit policy of bodily injury, death and property damage insurance of one million dollars ($1,000,000) per occurrence and two million dollars ($1,000,000) aggregate insuring City and HOA against all liability arising out of the use, occupancy, or maintenance of the Encroachment Area, which policy shall be endorsed as primary insurance in favor of City naming the City as additional named insured, as evidenced by a Certificate of Insurance provided to the City and filed with the Risk Manager for the City.  

14. LIENS OR ENCUMBRANCES.  If because of any act or omission of HOA, any mechanic’s lien or other lien, charge or order for the payment of money shall be filed against any portion of the Encroachment Area, HOA shall, at its own cost and expense, cause the same to be discharged of record or bonded within ninety (90) days after written notice from the City to HOA of the filing thereof.

15. APPLICABLE LAW.  The permission granted by this Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Virginia.  



IN WITNESS WHEREOF, the parties have executed or have caused this Encroachment Agreement to be executed by their duly authorized officers and their seals to be hereunto affixed and attested, all as of the day and year first above written.

(SIGNATURE PAGES TO FOLLOW)







THE CITY OF NORFOLK







By: ________________________________









City Manager

ATTEST

_________________________________ 

City Clerk

COMMONWEALTH OF VIRGINIA

CITY OF NORFOLK, to-wit:


I, ______________________________, a Notary Public in and for the City of Norfolk, in the Commonwealth of Virginia, whose term of office expires on the ______ day of ____________________, 20__, do hereby certify that Marcus D. Jones, City Manager, or his duly authorized Assistant City Manager, and R. Breckenridge Daughtrey, City Clerk, respectively, of the City of Norfolk, whose names as such are signed to the foregoing Encroachment Agreement dated this _______ day of ________________________, 2011, have acknowledged the same before me in my City and State aforesaid.


Given under my hand this ________ day of _______________________, 2011.








Notary Public 







Registration No.






APPROVED AS TO CONTENTS:

_________________________________ 

Manager of Real Estate


APPROVED AS TO FORM 

AND CORRECTNESS 

_________________________________ 

Deputy City Attorney


BAY BREEZE POINT HOMEOWNERS ASSOCIATION










By: ________________________________







Title: _______________________________

COMMONWEALTH OF VIRGINIA

CITY OF NORFOLK, to-wit:


I, _______________________, a Notary Public in and for the City of __________________, in the Commonwealth of Virginia, whose term of office expires on __________________, do hereby certify that ______________________________, _____________________________(Title), whose name is signed on behalf of Bay Breeze Point Homeowners Association, to the foregoing Encroachment Agreement dated _________________________, has acknowledged the same before me in my City and State aforesaid. He/She is personally known to me or has produced a driver’s license as identification.


Given under my hand this____day of____________________, 2011.




          


Notary Public







Registration No.
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